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.

- BEFORE THE
" 'PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application Of Uti]i.‘ ties,
A-230013F0003

Inc. of Pennsylvania

INITIAL DECISION
UPON REMAND

Before
Marlane R. Chestnut
Administrative Law Judge

HISTORY OF THE PROCEEDING

An Application was filed by Utilities, Inc. of Pennsylvania (UTP or applicant)
with the Pennsylvz nia Public Utility Commission (Commission) on November 18, 2003 for
approval to provid:: wastewater service to additional portions of West Bradford Township
(WBT). Notice cf the Application was published in the December 21, 2002 Pennsylvania
Bulletin, with a pr( test due date of January 6, 2003.

At mely Protest to the Application was filed by WBT on December 13, 2002 and
Orleans Homebul lers, Inc. (Orleans) intervened pursuant to my Prehearing Order #2 dated
April 1, 2003.

On lune 9, 2003, the Pennsylvania Department of Environmental Protection
(DEP) filed and se ved a Petition to Intervene (Petition). On August 11, 2003, applicant filed

and served an Ans ver in Opposition to the Petition.

At the first prehearing conference, held on April 1, 2003, the parties (UIP, WBT
and Orleans) indic ited that they had reached an agreement in principle. Although at each of the
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subsequent preheari 1g conferences the parties asserted that they were making progress reducing
the agreemen' to wr ting, no amendment had been developed by the time of the third prehearing
conference held or.. une 17, 2003. Therefore, in light of the outstanding DEP Petition, a
litigation schedule v'as adopted. An Amended Application was filed and served on July 2, 2003.
As aresult, both WI3T and Orleans withdrew their opposition to the Amended Application. As
DEP had not ‘withdr awn its Petition, all parties filed direct testimony in accordance with the
schedule establishe¢ in Prehearing Order #3. In Prehearing Order #4, dated July 25, 2003, 1

suspended the schec ule pending my resolution of the outstanding Petition.

By Initial Decision dated August 18, 2003, I denied DEP’s Petition and referred
the Amended Appli ation to the Commission’s Bureau of Fixed Utility Services for review and
resolution. By Opi: ion and Order entered February 19, 2004, the Commission granted DEP’s

Petition to Iniervens. and remanded the Amended Application.

The: harties agreed to utilize the mediation process, and a mediation session was
scheduled for March 24, 2004. Because applicant UIP and protestant DEP reached an agreement

in principle prior ta March 24, 2004, that mediation session was cancelled.
On J 1ne 25, 2004, the Settlement Agreement was filed and served. As discussed

in more detai. belcv', the proposed settlement should be accepted without modification by the

Commission. The  arties are to be commended for arriving at this consensus resolution.

SUPPLEMENTAL FINDINGS OF FACT

1. By Settlement Agreement dated June 23, 2004, applicant Utilities, Inc. of
Pennsylvania and i otestant Department of Environmental Protection agreed to resolve the

outstanding is¢sues riised in this proceeding.

2. Pursuant to the Settlement Agreement, upon its approval by the
Commission, protestant Department of Environmental Protection agrees to withdraw its pending

Protest withir. ten Ji1ys of receipt of the Commission’s order.
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3. West Bradford Township, which withdrew its Protest upon the filing of
the Amended Application, by letter dated June 17, 2004 supports adoption of the Settlement
Agreement. Settler 1ent Agreement, Attachment D.

DESZRIPTION OF THE PROPOSED SETTLEMENT AGREEMENT

The Settlement Agreement is attached to this Initial Decision as Appendix A.
Generally, it sets ot a process by which the Sewage Facilities Act (and implementing
regulations) and as: ociated townsbip planning will be addressed by UIP in rendering
Commission-appio ved wastewater service. It also contains provisions intended to enhance

communication a ang the three parties.
~ DISCUSSION

Altt ough no party presented any reasons to support the Commission’s adoption of
the Settlement A zreement, the proposed settlement is in the public interest and should be

approved by the C ommission without modification.

The Commission encourages parties in contested on-the-record proceedings to
engage in seitlemeiits. See, 52 Pa. Code §5.231. Settlements eliminate the time, effort and
expense of litigating a matter to its ultimate conclusion, which may include review of the
Commission’s decision by the appellate courts of Pennsylvania. Such savings benefit not only
the individuzl parti =s, but also the Commission and all other ratepayers of the utility, who

otherwise miy hav : to bear the financial burden such litigation entails.

By «lefinition, a “settlement” reflects a compromise of the positions that the
parties of interest b ave held, which arguably fosters and promotes the public interest. Where the
active parties in a | roceeding have reached a settlement, the principal issue for Commission
consideration is wt ether the agreement reached is in the public interest. Pa. P.U.C. v. CS Water

and Sewer Assoc z es, 74 Pa. P.U.C. 767, 771 (1991).
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The = :ttlement should be approved, first, because it represents a just and fair
compromise, by the active parties who represent a variety of interests, of the serious issues

raised in this proc::ding.

Secoiid, it contains a series of procedures and puts a process in place that
recognizes the int pl‘ay between the Commission’s discharge of its statutory responsibilities
and that exerzised 1'y the Department of Environmental Protection. It ensures that UIP will
comply with appl.c able laws and regulations, and contains a series of provisions designed to

improve corr muni¢ ation among the utility, the township and DEP.

Thirc , as noted above, approval of the proposed settlement avoids the substantial
time, expensz2 anc. 1incertainty involved in full litigation. By avoiding the necessity of further
administrative proc eedings, including possible appeals, the resources of the Commission and

the parties cen be a opropriately conserved.

I wis1to commend the parties. The agreement shows the diligence and good faith

each party expended to arrive at a reasonable, workable arrangement.

In ¢ nclusion, the proposed settlement clearly is just and reasonable and in the

public interest and should be approved without modification by the Commission.

SUPPLEMENTAL CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter of

[

this proceeding.

2. The proposed Settlement Agreement is just, reasonable and in the public

interest.
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3. It is just, reasonable and in the public interest that the Amended

Application be refe Ted to the Commission’s Bureau of Fixed Utility Services for review and

resolution.

TEE REFORE,
IT I's ORDERED:

1. That the Settlement Agreement, filed on June 25, 2004 at Docket No. A-
230013F0003 is he -eby approved without modification; and

2. Thatthe Amended Application filed at A-230013F0003 be referred to the

Commission’s Bur :au of Fixed Utility Services for review and resolution.

Date:  June 29, 2 )04 ‘ﬂ\wf((u \Z Clsrick
Marlane R. Chestnut
Administrative Law Judge
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BEFORE THE
1'ENNSYLVANIA PUBLIC-UTILITY COMMISSION

APPLICATION OF UTILITIES, INC.
Docket No. A-230013 F0003

OF PENNSYLVANL.

SETTLEMENT AGREEMENT

Utilities, Inc. ¢ f Pennsylvania ("Utilities") and the Commmonwealth of Pennsylvania,

Department of 13nviro imental Protection (the "Department") (collectively, the "Parties"), on this

Ciars

23" day of June, 2004, by and through their respective counsel, with the intent of -fesgﬂving_the
above-captioneil matt :f, pursuant to 52 Pa. Code § 5.232, enter into and hereby notify the
Pennsylvania Public 1 tility Commission (the "Commission" or "PUC") of this Settlement
Agreement (the "Ag:c sment"), and agree as follows:

WHER EAS, ' Jtilities provides wastewater collection, conveyance, treatment, and
disposal service: in Wi st Bradford Township through a stream-discharge sewage treatment facility,
named the "Broad R Sewer Plant™;

WHEREAS, inn November 18, 2002, Utilities filed with the Commission an Application
for Certificate cf Pub] ¢ Convenience, Dkt. No. A-230013F0003 (the "Application of
November 18, 2002'} That Application fequested that the Commission approve an expansion of
Utilities' existing sew:r service area within the Township to allow it to offer, render, furnish, or
supply wastewater d.s >osal and .treatment service to the public in all tern'toﬁes within that
municipality;

WHEREAS, n December 12, ‘2002, the Township filed a timely Protest to the

Application, Dkt. No. A-230013F0003;
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WHEREAS, >n June 10, 2003, the Department filed a Petition to Intervene in the Protest
on the side of the Tcv 'nship, attached hereto as Exhibit "A," opposing the Application and
challenging the neces ity and propriety of the Application;

WHEREAS, Jtilities and the Township entcréd into a written Agreement, dated June 30,
2003, providing for a modification to Utilities' Application, withdrawal of the Township's
objections to the App ication pending before the Commission at PUC Dkt. No. A—23OOI3_FOOQ3,
support By the Towns aip of a proposed revised App‘lication, and withdrawal by Utilities of its
appeal before the Ernironmental Hearing Board, EHB Dkt. No. 2003-019-MG;

WHEREAS, sursuant to the July 2, 2003 Agreement between Utilities and the Township,
Utilities filed a1 Ame nded Application (the "Amended Application"), also in PUC Dkt. No.
A-230013F0003, atta hed hereto as Exhibit "B." The Amended Application reduced the size of
the proposed wastev/: ter service area sought in the Application of November 1.8, 2002 (see the
description and defmitions of the areas set forth in detail in Exhibit "B");

WHEREAS, »y letter dated July 7, 2003 to the presiding Administrative Law Judgé of the
Commission ard all j arties, the Township expressed its support for approval of fhe Amended
Application, included in PUC Dkt. No. A-230013F0003, attached hereto as Exhibit "C";

WHEREAS, he Department has continued to oppose the Amended Application for the
same reasons it oppos =d the Application of November 18, 2002 in its Petition to Intervene. By
Order entered Februa y 19, 2004, the PUC granted the Department's Petition to Intervene and
remanded Utiliiies' Application to the Office of Administrative Law Judge for expedited hearing
or hearings as deemec appropriate;

WHEREAS, - he Department disagrees with issuance by the Commission of any

certificate of public ¢« nvenience for wastewater collection, conveyance, treatment, and disposal

2
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that is not consistent ‘ vith the corresponding official sewage facilities plan approved by the
appropriate municipa ity and the Department, in accordance with the Pennsylvania Sewage
Facilities Act, .Act of January 24, 1966, P.L. 1535 (1965), No. 537, as amended, 35 P.S. §§
750.1-750.20a (the " Sewage Facilities Act" or "Act 537") and its implementing regulations;

WHEREAS, Utilities acknowledges that sewage planning approval by both the
municipality and the Jepartment, as referenced above, is a requirement prior to physical service to
customers in the Con. monwealth of Pennsylvania. Utilities asserts that municipal sewage plans
are fluid and may be ‘evised by municipal governments in accordance with the Sewage Facilities
Act and its implemer ting regulations. Moreover, the provision of sewer service by a PUC-
regulated entity rema ns subject to all of the statutory and regulatory requirements contained in the
Séwage Facilit.es Ac and its implementing regulations. Therefore, Utilities maintains that local
sewage plannirg ne=il not be completed prior to the PUC's issuance of a Certificate of Public
Convenience, ¢s any -evisions or deficiencies may be addressed during the municipal and/or
Department review p‘ocess.

WHEREAS, the Department recognizes that the Township currently has in existence
cqmpreheusive plans for the provision of sewage systems (the "Township's Official Sewage
Facilities Plan"), ap:m oved by the Department, in fulfillment of the Township's obligations under
the Sewage Facilities Act and its implementing regulations;

WHEREAS, the Department maintains that the Township's Official Sewage Facilities
Plan présently iloes n.»t allow for Utilities to provide wastewater service with the Broad Run
Sewer Plant in the tex ritories sought by Utilities in its Amended Application but acknowledges
that the Township m: y revise its Official Sewage Facilities Plan at any time in accordance with

the Sewage Facilities Act and its implementing regulations;



07/10/06 13:38 FAX 484 250 5971 DEP WATER MANAGEMENT

WHEREAS, to date, the Township has maintained 1ts commitment to carry out the
planning process and tc fulfill its obligations under the Sewage F acilities Act (see Letter from
Kenneth Myers on beh: If of West Bradford Township to the Department and Utilities, dated
June 17, 2004, attachec hereto as Exhibit "D");

WHEREAS, 'te .Township has initiated the process of developing a comprehensive
official plan revision .t order to identify and, as necessary, provide a plan for future facilities,
beginning with the Tov mship's March 6, 2003 submission to the Department of a Plan of Study
and Tﬁsk Activity Repurt for the Sewage Facilities Plan for West Bradford Township, which was
approved by the Depzr ment on August 6, 2003 (the "Plan of Study");

WHERE AS, i1. order to protect groundwater resources in West Bradford Township, it is
the policy of the Town ship to encourage groundwater recharge;

WHERE.AS, | tilities and the Township are committed to cooperating in current and
future sewage planning in the municipality;

WHERE.AS, tl e Department seeks to promote cooperation in sewage planning between
all of the Parties;

WHEREF.AS, tlie Parties have éngagcd in settlement discussions, and, as a result of those
discussions, havz reacl .ed a settlement of this matter in accordance with the terms set forth below;
and

WHEREAS, v ithout agreeing to any fact or law alleged by any party in ;chis document or
in the course of this prceeding, the Parties desire to séttle this matter without resorting to further

litigation.

€]011/021
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THEREFOR]., in consideration of the promises, covenants, representations, warranties,
and agreements contai 1ed herein, and intending to be legally bound, the Parties hereby enter into
this Agreement and &g ree as follows:

1. This A:reement is proposed to settle the instant case and is made without any
admission against, or jrejudice to, any position that any party might adopt during subsequent
litigation, incluciing fu rther litigation of this case. This Agreement is conditioned upon the
Commission's approv: 1 of the terms and conditions contained herein without modification.
Within ten (10) busine ss days of receipt of an Order by the Commission adopting this Settlement
Agreemeﬁt as herein g roposed and without modification, the Department agrees to withdraw its
protest at PUC Dkt. ). A-230013F0003 without prejudice to any factual or legal claims it has
raised in this proceecliig. If the Commission should disapprove the Agreement or modify the
terms and conditions | erein, this Agreement shall be of no force -and effect. In the event that the
Commussion disaépr«:r res or modifies the Agreement, the Parties reserve their respective rights to
fully litigate this case : ncluding, but not limited to, presentation of witnesses, cross-examination
and legal argum 2nt thy ough submission of briefs, reply briefs, exceptions, and reply exceptions.

2. Ii’ the A dministrative Law Judge, in her Initial Decision, recommends that the
Commission adopt thi;: Agreement as herein proposed and without modification, the Parties agree
to waive the filing of ¢ xceptions to the Initial Decision. However, the Parties do not waive their
rights to file exception s with respect to any modiﬁcations to the terms and conditions of this
Agreement or ary ad tional matters proposed by the Administrative Law Judge in her Initial
Decision. The Farties also reserve the right to file replies to any exceptions that may be filed.

3. The De artment does not waive its rights to protest or take any other legal action

with respect to the A anded Application, if modified in any way from the terms and conditions
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currently contaiaed th :rein, to expand the service area as described in Exhibit "B." The
Department reserves i s rights to participate in any legal or administrative proceeding and remains
an Intervenor until the Commission takes final action on the Amended Application and any appeal
period of that adminis trative action has expired.

4. 1Jtilitic s agrees to provide written notice to the Township and the Southeast
Regional Office: of thi: Department if (a) Utilities aménds, alters, or in any way changes the
Amended Applicatior to expand the proposed service area as described in Exhibit "B" hereto; or
(b) Utilities withdraw ; the Amended Application. Utilities shall send such written notice to the
Township and the Deartment via overnight ma.il, post-marked the same date as the Commission
filing. '

5. 1Jtilitic s agrees that; where notice to Utilities is timely, it will submit timely
comments to the Tow aship regarding all sewage planning proposals affecting Utilities' certificated
service area in "West I iradford Townshjp. Timely submission in this context shall mean that the
comments shall be su >mitted to tﬁe Township in compliance with the standards set forth in the
Sewage Facilities Aci and its implementing regulations.

6. 1Jtilitic s agrees that it will not accept any new physical connections to the Broad
Run Sewer Plant unle s allowed to do so under applicable laws of the Commonwealth, including,
but not limited to, the Clean Streams Law, Act of June 22, 1937, P.L. 1987, No.394, as amended,
35P.S. §§ 691.1-691.1001 ("Clean Streams Law"), the SeWage Facilities Act, and the regulations
thereunder.

7. Utilitic s agrees that when formally responding in writing to any requests made after
execution of this Agrc ement regarding available capacity at the Broad Run Sewer Plant and/or

connections to the Broad Run Sewer Plant, including its collection and conveyance systern, it
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shall inform the reque stor that until, or unless, such connection and sewage service is consistent
with the Township's ( fficial Sewage Facilities Plaﬁ, the Township lawfully requests the
connections, or the D)¢ partment orders such connections be made, available capacity cannot be
guaranteed and conne :tions cannot be made. Utilities further agrees not to communicate to any
person that any existir g or proposed unit in the proposed expanded service area, defined in the
Amended Applicaticr,, attached as’ Exhibit "B," can connect to the Broad Run Sewer Plant or
receive service from t1at system until allowed to do so under applicable léws of the
Commonwealtt. Wninever Utilities does formally communicate in wriﬁng to anyone that the
Broad Run Sewer Pla: it has available capacity and/or an ability to accept connections, Utilities
shall provide notice t¢ the Southeast Regional Office of the Department and the Township.

8. "The I} ppartment agrees to include Utilities in ény and all written communications
between the Departnu nt and the requestor of Utilities' services that occur subsequent to thevinitial
nétice to the Departin :nt and the Township, as set forth in Paragraph 7.

9. ¥ Utili :ies or the Township proposes, at any tirne, to increase the permitted
capacity of the 13road Run Sewer Plant beyond the 400,000 gallons per day currently permitted by
the Dei)artment,, Utilil ies shall evaluate and apply all reasonable efforts to provide a land
application disposal a ternative for all additional wastewater flows to encourage groundwater
recharge, consistent w ith the Township's approved Official Sewage Facilities Plan and all
applicable laws of the Commonwealth, including, but not limited to, the Sewage Facilities Act,
the Clean Streains Liavv, and the regulations thereunder. Upon completion of its evaluation of the
land application diqu sal alternative, and before or at the time of requesting from the Department

or the PUC apprroval 1or an expansion of the sewage treatment facility plant’s permitted capacity,
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Utilities agrees to pres mnt to the Department its findings and results. The Department will have a
full opportunity to revi ew, critique, and, if necessary, object t6 the findings.

10. Utilitie:: agrees td serve the appropriate régiona] office of the Department with a
complete copy, with e:thibits, of any future filing to the PUC regarding wastewater service,
including, but not limited to, an application for a certificate of public convenience for wastewater
service, whether it be: - 0 initiate, reduce, expand, or otherwise modify a service area within any
municipality in the Cc mmonwealth, at the time of such filing, by registered or certified mail,

‘return receipt reques:e 1.
11. All cor iumunications required by this Agreement, unless expressly indicated
otherwise in this Agre zment, shall be addressed as follows:
| To the Department:
James Newbold
Regional Manager, Water Management
Pennsylvania Department of Environmental Protection
2 East Main Street

. Normistown, PA 19401
(484) 250-5900

with a copy sent to:

Adam N. Bram, Esquire

Assistant Counsel

Pennsylvania Department of Environmental Protection
Office of Chief Counsel

2 East Main Street

Normristown, PA 19401

(484) 250-5903
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To Utilities:

Carl Daniel, Vice President and Regional Director
Utilities, Inc.

5701 Westpark Drive, Suite 101

P. O. Box 240908

Charlotte, NC 28224

(704) 525-7990

with a copy sent to:

James Patrick Dougherty, Esquire
McNees Wallace & Nurick LLC
100 Pine Street

P.O.Box 1166

Harrisburg, PA 17108-1166

(717) 237-5249

"To The Township:

Jack Hines, Jr.

Township Manager

West Bradford Township
1385 Campus Drive
Downingtown, PA 19355

with a copy sent to:
- John Good, Esquire
331 W. Minor Street

West Chester, PA 19382
(610) 369-4174

Unless expressly indicated otherwise in this Agreement, service of any notice or communication
under this Agreemen shall be made by mailing a copy by first-class U.S. mail to the person

identified at the: abov = addresses.
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12.  This A reement shall not eliminate, curtail, or expand the obligations,
responsibilities, or dut es of any Party under the Sewage Facilities Act, Clean Streams Law, and
the implementing regu lations thereunder.

13. This Aj reement shall not alter, expand, or modify the Department's authority under
the Sewage Facilities .\ct, the Clean Streams Law, and the implementing regulations thereunder. |

14.  This Ajreement does not amend, alter, or change any other promisés, covenants,
represéntations, warrai ities, or agreements between the Parties, inciuding but not limited to the
June 30, 2003 Agreem =nt between the Township and Utilities and the Joint Stipulation between
the Parties.

15. This Aj Teement constitutes the entire agreement between the Parties, and no
alteration, additions, o - amendments shall be valid unless mutually agreed to by the Parties and set
forth in writing and ¢uly executed by them.

16. 'I'he tra 1sfer of any legal or equitable interest in the Broad Run Sewer Plant, or the
sale of a majority of Il :ilities' stock, shall not terminate, amend, alter, modify, or otherwise change
the obligations, respor: sibilities, and duties under this Agreement, except as _provided n
Paragraph 17.

17.  I7amajority of the stock of Utilities wili be éold, or if Utilities intends to transfer
all, or substanti lly a1, of the assets of the Broad Run Sewer Plant, Utilities shall serve a copy of
this Agreement :1pon t 1e prospective purchaser or transferee at least thirty (30) days prior to the
contémplated sale or tiansfer and shall simulitaneously inform the Southeast Regional Office of
the Department n wriling of such intent. Utilities shall condition a transfer of all, or substantially
all, of the assets of the Broad Run Sewer Plant, or a sale of the majority of its stock, upon the

agreement of the: trans: eree or purchaser to comply with the terms of this Agreement. Should

10
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Utilities transfer any 1zgal or equitable interest in the Broad Run Sewer Plant to a company that is
not a subsidiary of Ut lities, Utilities, Inc., or its parent, Utilities shall not be liable for the failure
of any unrelated trans feree to comply with the provisions of this Agreement.

18. Bythe T signatures below, the Parties consent to the terms of this Agreement and

represent that they ar:: authorized to execute this agreement on behalf of the respective party for

whom they sign.

11
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FOR THE COMMON WEALTﬁ OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL PROTECTION:

I Mo by, ARD B

VJ ames Newbold

Regional Manager, Wat sr Management

Pennsylvania Departme 1t of Environmental Protection
2 East Maip.Street, Nor istown, PA 19401

Dated: \Jun 25 _ 2004

Wé\ W1%/—\/

COUNSEL FOR THE i2OMMONWEALTH

Adarn N. Bram, Esquir:

Assistant Counsel

Pennsylvania Departmie nt of Environmental Protection
Office of Chief Counse

2 East Main Street, Noicistown, PA 19401

Dated: Jump . 23 2004

12
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FOR UTILITIES, IN(.. OF PENNSYLVANIA:,

Carl Daniel

Vice President arid Reg ional Director
Utilities, Inc.

5701 Westpark Lirive, {iuite 101

P. O. Box 240903

Charlotte, NC 28224

Dated: Ro?— _,2004

COUNSEL FOR UTIL TIES, INC. OF PENNSYLVANIA
James Patrick Dcugher y, Esq.
McNees Wallace & Nu rick, LLC

100 Pine Street

P.O.Box 1166

Harrisburg, PA 17108~ 166
Dated: , 2004

12 (A)
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FOR UTILITIES, [INC. OF PENNSYLVANIA:

Carl Daniel

‘Vice President and R :gional Director
Utilities, Inc.

5701 Westpark: Driv¢, Suite 101

P. O. Box 240908

Charlotte, NC 28224

Dated: ___,2004

OUNSEL FOR UT ILITIES} INC. OF PENNSYLVANIA
James Patrick Dougl erty Esquire
McNees Wallace & 1Vurick LLC
100 Pine Street
- P.0.Box 1165
Harrisburg, P4y 17108-1166
Dated: ¢/ AR 2004

| C“ CENTDDIT
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